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to forbid, should be classed with these is a question concerning which 
the authorities have not always been in harmony. A New York law 
forbidding the employment of bakers for more than ten hours per 
day was declared unconstitutional on the ground of its interference with 
the right to contract. 3 A Massachusetts statute forbidding contracts 
by which the employer could withhold part of the employee's wages 
for imperfections in his work was similarly declared void. 4 An Illinois 
law which specified how coal miners' wages should be determined was 
decided to be unconstitutional. 5 Perhaps it should be said that in the 
United States Supreme Court decision and the Massachusetts decision 
there were dissenting opinions. 

The Nevada statute is only one of the many laws which are being 
enacted by all legislative bodies, in the present age, with the purpose 
of preventing the oppression of the laboring classes. It is true that the 
consent of the only person, whom the contract would affect adversely, 
has been obtained. The consent, however, is only apparent; it is not 
real. Labor conditions too often compel the workingman to accept 
employment under such conditions as are offered, and the hand may 
sign a contract against which the heart rebels. The Nevada statute 
forbids only such a contract as the common dictates of humanity would 
condemn, and such a contract certainly ought not'to be protected by the 
Federal Constitution. 

The decision is in line with two recent decisions by the United 
States Supreme Court, one holding that Congress has a right to for- 
bid such contracts, when interstate commerce is concerned, 6 the other 
upholding the constitutionality of an Iowa statute which forbids con- 
tracts limiting liability for injury to an employee, when such contracts 
are made before the injury is received. 7 The sort of contract against 
which the Nevada statute is aimed, if anything, is more pernicious, 
since it would permit an injured laborer to contract away a matured 
cause of action for an insignificant consideration. 

The legislature being familiar with local conditions is primarily the 
judge of the necessity of such enactments. 8 C. H. T. Jr. 

Constitutional Law: Imprisonment for a Civil Debt. — Apparently 
in the face of a well established legal principle, the Supreme Court 
of Utah, in State v. Reese, 1 has recently declared imprisonment in 
bastardy proceedings to be a violation of the constitutional provision 
prohibiting imprisonment for a civil debt. The Utah statute provides 
for an imprisonment of at least one year in case the putative father 
fails to provide the security required by judgment for the support 



3 Lochner v. New York, (1905) 198 U. S 45, 25 S. C. Rep. 539. 
♦Commonwealth v. Perry, (1891) 155 Mass. 117, 28 N. E. 1126. 
8 Harding v. People, (1896) 160 111. 459, 43 N. E. 624. 

6 Second Employers' Liability Cases, (1912) 223 U. S. 1. 32 S. C. 
Rep. 169. 

7 C B. & Q. Co. v. McGuire, (1910) 219 U. S. 549. 31 S. C. Rep 259. 

8 McLean v. Arkansas, (1909) 211 U. S. 539, 547, 29 S. C. Rep. 206. 
1 (1913) 135 Pac. 270. 
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of his illegitimate child. "Any person so committed may be dis- 
charged for insolvency or inability to give bond provided that such 
discharge shall not be made within one year after such committment." 
The Court, in State v. Reese, reasons that the proceedings are, in 
substance, civil; and that the judgment based thereon must, therefore, 
create a civil debt which the father owes for the support and education 
of the illigitimate child. The court further holds that all authorities to 
the contrary consider the imprisonment merely as a means of enforc- 
ing the judgment which the father has failed or refused to satisfy; 
and that so long as the failure to give the required security is purely 
a matter of refusal or neglect, such imprisonment for contempt is per- 
fectly proper; but that where it can be made apparent to the court at 
any time, that the father is hopelessly insolvent, and utterly unable 
under any circumstances to secure the payments required of him 
by the judgment, the matter is no longer merely one of enforcing a 
judgment, but is an unconstitutional imprisonment for a civil debt. 

A review of the authorities will disclose a decided conflict as to 
the nature of the proceedings in statutory bastardy, and whether the 
action is considered criminal, 2 quasi criminal, 3 or civil 4 is largely a 
matter of jurisdiction. The great weight of authority, however, holds 
the proceedings to be civil, prosecuted by the state in order to relieve 
itself of the burden of supporting the illigitimate child. It is clear that in 
the light of a criminal or quasi criminal action, such a statute as the one 
under consideration, cannot be considered unconstitutional. If the 
proceedings are in any manner tinged with criminality, there can be no 
imprisonment for a civil debt. 

Looking at the proceedings purely in the light of a civil action, is 
such a statute constitutional? While the precise argument of the 
Utah Supreme Court has never before been advanced, the au- 
thorities are overwhelmingly in opposition to the conclusion reached 
in State v. Reese. The cases are quite clear upon the point that 
constitutional provisions prohibiting imprisonment for a civil debt do 
not apply to a judgment after conviction of bastardy. 5 This con- 
clusion is based upon the theory that a civil debt is only such as 
is created ex contractu, and where the relation of debtor and creditor 



2 State v Brewer, (1893) 19 L. R. A. 362; People v. Colgrove, 
(1892) 18 N. Y. Supp. 370; Myers v. Stafford, (1894) 114 N. C. 689, 
19 S. E. 764. 

3 State v. Bunker, (1895) 65 N. W. 33; People v. Phalen, (1882) 
49 Mich. 492, 13 N. W 830; Hodgson v. Nickell, (1887) 69 Wis. 309, 
34 N. W. 118; Musser v. Stewart, (1871) 21 Ohio St. 353. 

* Hodges v. Sawyer, (1893) 85 Me. 285; 27 Atl. 153; Stoppert v. 
Nierle, (1895) 45 Neb. 105^ 63 N. W. 382; State v. Cogle, (1894) 114 N.C. 
835. 19 S. E. 766; Rich v. People, (1873) 66 111. 513; Byers v. State, 
(1863) 20 Ind. 47. 

5 Ex parte Teague (1872) 41 Ind. 278; Lower v. Wallick, (1865) 25 
Ind. 68; Rich v. People, (1873) 66 111. 513; Mcllvain v. State, (1882) 
87 Ind. 602; Byers v. State, (1863) 20 Ind. 47. (contra, overruled); State 
v. Becht, (1876) 23 Minn. 1, Ex parte J. C. H., (1879) 17 Fla. 362; 
In re Petition of Wheeler. (1885) 34 Kansas 96, 8 Pac. 276. 
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exists. The term "debt" is construed not to include damages or 
fines or penalties arising from the penal laws of the State. This 
appears to be the correct construction of such constitutional provisions. 
No relation of debtor and creditor can possibly exist between the 
reputed father and the State, which prosecutes for the purpose of com- 
pelling him to support his illegitimate child. The prosecution is a 
matter of public concern, the chief object of which is the protec- 
tion of the public from liability for the support of the child. It is 
quite clear that these peculiarities do not pertain to ordinary debts. 
If the Utah theory that the imprisonment is a mere means of en- 
forcing the judgment were the true principle, the possibility of total 
inability to meet that judgment, would undoubtedly be a logical 
basis for declaring the statute unconstitutional. It will be seen how- 
ever, that under the interpretation that the penalty imposed is not a 
"debt" within the meaning of the Constitution of the State, it is im- 
material whether the putative father be solvent or not. Further, the 
case of Livingston v. the People, 8 upon which State v. Reese is based, 
decided merely that a judgment need not expressly provide for impri- 
sonment in the event of failure of security, in order to cause that 
imprisonment at a later date, and did not consider the point here 
under discussion. It is interesting to note that the only authority 
concurring with State v. Reese is one in Iowa 7 where the Constitution 
provides that no person shall be imprisoned for any debt "in any civil 
action." Under such a provision, it is quite logical to construe the 
Constitution as referring to the obligation created by a judgment in any 
proceeding civil in substance. The Constitution of Utah however, in 
a like manner with nearly all others, provides as follows: "There 
shall be no imprisonment for debt except in cases of absconding 
debtors." 

The only analogous, question that could possibly arise in California, 
is as to whether the reputed father could be convicted of a misde- 
meanor under section 200 of the Penal Code of California for failing to 
provide for his minor child. Under section 196 of the Civil Code of 
California, the parent entitled to the custody of the child must give him 
support and education suitable to his circumstances. Section 200 of 
the Civil Code of California provides that the mother of an illegitimate 
minor is entitled to its custody, services and earnings. Under these 
sections it has been held that the mother has the whole burden of 
providing for the illegitimate child, and that no duty in this regard 
rests upon the father which he has not legally assumed. 8 

L. L. J. 



8 (1891) 48 111. App. 109. 

7 Holmes v. State, (1850) 2 Iowa 501. See Constitution (Cal.) Art 
I Sec. IS. 

8 Williams v. MacDougal, (1870) 39 Cal. 80; People v. Green, (1912) 
19 Cal. App. 109. 



